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ABSTRACT

The canonical works compiled in the field of Islardurisprudence are the basic source for the depraknt of
Islamic legal studies. These works recognized #hiber of the Muslim intellectuals and affirmed itheontribution to the
development of knowledge, culture and an advaniaiization. The content and style of these bodieped the outlook
of the Muslim societies and remained under focahtpfor centuries together. Primarily, it was theopess of translation
that enabled the non-Arab world to understand amgeas this valuable content. Translation is a fioohpproach that
enables to ascertain and discover the efficacy ditemary work. This process is a comprehensiverdity tool for
socio-cultural understanding and knowledge expositiThe translation, as such, is an offshoot of litezary process
enhancing the provisions of understanding a cultara its intellectual advancement. It explores alevrange of
discourses and exposes an intellectual cultureughoartistic and civilizational aspect. In the reabf Islamic Studies
translation played a crucial role for disseminatiof knowledge across the civilizations. This prgcesposed Muslim
mind and expertise in almost all the areas of titerdry, physical and natural sciences. The Muslmellectuals
translated scores of works to Arabic and Persianglzages since™Century A.D. Consequently, the European scholars
also took a lead to translate the works of the lfushtellectuals from 12 Century A.D in various European languages.
This venture involved the studies pertaining to rislegious legacies, philosophy, logic, grammar,disane, history and
law. Although, the translation process of the Otriihegacies had already started in Europe, thédigr Orientalists took
it as the strategy to utilize these canonical wofls the administrative purposes throughout theaBgiterritories.
The persistent need for the translation was feltth®y British Empire during its colonial rule in lred during the 1%
century A.D. Consequently, with the establishméthe Fort William College at Calcutta (10 July 188.D), the British
commissioned the translation process for the OakBtudies in a much-organized manner. This attevpened a fresh
chapter of intellectual discourse besides servimg ¢olonial aspirations. The Islamic classical fiteah, including the
works on jurisprudence and law, were explored lgy Bhitish experts to gain pursuit of excellenceway of translation
and exposition, which, indeed, is substantiatedChwrles Hamilton’s involvement and absorption i thanslation of
al-Hidayah.
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INTRODUCTION
Prologue

Charles Hamilton (1753-1792 A.D), a reputed Brit®hientalist translated Burhan al-Din Ali bin Abiakr
al-Farghani al-Marghinani’s (d.593AH/1197CE), remewt work alHidayahin English? This was indeed for the first time
that a treatise on Muslim Personal law was beirgcsed for facilitating the administrative and legéd for colonial
purposes. This attempt served both, on the sta@giwell as on the academic front. Burhan al-Dinb# Abi Bakr
al-Farghani al-Marghinani is among the significkgal experts in the world of Islam who concentldta the elucidation
of the socio-legal material rooted in the Islanegdl traditior’. The treatiseAl-Hidayah is a concise commentary on
al-Marghinani's own compendiuai-Bidayat al-Mubtadi which was in turn based on the style and ideal-Mukhtasar
by Imam al-Quduri (d.423A.H) and Imam al-Shayba(d'489A.H)al-Jami‘al-Saghir® The significance o#l-Hidayahin
Islamic Juristic literature lay not in its lucidjtyational approach and intrinsic virtues, buttgrble as an authoritative and
convenient basis for further commentaries and ldgdlictions as an emerging methodolbéy-Hidayah,constituted not
a statement of the law in itself, but rather arriptetative framework for elaboration of Jurispmucke in different times
and exigencies. The authority a@fHidayahis undisputed. During the British colonial ruleSouth Asiaal-Hidayahhas
been utilized to play a central role in the depebent of theAnglo-Muhammadan lawa discourse emerging in the
backdrop of the interaction between the Britistersiland the Muslim subjectSince, the Hanafi school is predominant in
the Indian sub-continent, the book was influentl®re as a substrate for commentaries, and alsplesnpnted by

professorial exposition as a textbook for teaclsingd learning lawKigh) in Madrasahs and the colleges.

In the given context, it was during the latd"X@ntury that Sir William Jones (1746 —1794 A.D),Anglo-Welsh
philologist, being among the founding members &f fRoyal Asiatic Society Bengal, commissiongldHidayah for
translation into Persian. As a result of this vesmtthe Persian translation @fHidayahwas produced which, later on, was
used by Charles Hamilton to produce an Englishstedion ofal-Hidayah® Thetranslation enabled British colonial judges
to adjudicate in the name &hari‘ah which amounted to an unprecedented codificatibthe Hanafi law from its
Arabic-language interpretative tradition. This skation served to accomplish two goals, which heenblong pursued by
the British in India: firstly, it limited the judial discretion of the Qazis and the influence offfiduin the Shari‘ah system,
reducing their earlier role as religious authoetd replaced the interpretative mechanismigbfby those of English law
and, secondly, it was an attempt to train the #hritofficials to understand the Oriental legacy ey the Islamic
judicial structure which may help to maintain &liwith its Muslim subjects living in the subcontirie Charles Hamilton
(1753-1792 A.D), translateal-Hidayahfrom Persian into English around 1786-1791 A.Dihguall these objectives and
inferences in mind.

Structure and Competence ofAl-Hidayah

The splendid classical masterpiece on Islamic puudence,” sl Ly 7 3% A 4P popularly known as
al-Hidayah( The Guidance) which is the authoritative workled grand jurist Sheikh al-Islam Burhan al-Dini‘Bin Abi
Bakr al-Marghinani (530-593 A.H/1135-1197 A®Djvas compiled in 13 years extending between 573-536.°
This juristic work consists of 57 Sections/Book&itéb) established on almost all the religious, soct@immercial,
constitutional, economic, criminal and judicial asfs of the human Ilif€. Since its compilation, aHidayah has become

part of the curriculum in almost all the religiossminaries of the Muslim World. The first two volamofal-Hidayahare
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called Awalain’ and the remaining part, which also consists of tgigantic volumes, is calledAakharain’
(The Hedaya Indian Edition, 1870, Delhi, Mujtabai, 1923 / Nalkishore Press, 1326 A.H). The work already
appeared in four quarto volumes, in 1791 A.D. Thedad Edition of théledaya(translated) published by Standish Grove
Grady (1815-1891), appeared in 187@l-Hidayahis among the most reliable references in Persomal Qrdinances and
it has maintained its standard till present timBsie to its socio-legal stature and compatibilitya@&s Hamilton
(1753-1792 A.D), affirms:

“I might be allowed to express a hope upon the etthjit is that, it's (al-Hidayah's translation) kafuture
beneficial effects, in facilitating, the adminigican of justice throughout our Asiatic territoriesd uniting us still more
with our Mussalman subjects”.13

The Colonial Insights

Islamic legal studies have always remained a maftepncern for centuries together. Indeed, as #tated, the
British encounter with Islamic law in Bengal (Inplimas necessarily a very specific one. The localyas not a generic
Islamic law, nor was it Islamic law in its clasdiéarm, but a system of law that had been in plecéhe sub-continent
from Sultanate period (1206-1526 A.D) and over tedhfby the Mughal Empire (1526-1857 A.D) with Pe@entral
Asian modifications? As such, the Mughal Empire itself had been a sssmeto several centuries of Islamic rule in India
as a wholé” Having this context in mind, the socio-legal sitoa in Bengal following British control after tHgattle of
Plessey in 1757 A.D was somewhat fluid. The Brifigtst India Company attempted to promote increaBiitgsh control
of commerce while acting in concert with the Mugbgstem of administration. Consequently, As Haongbbserved,
‘previous to the year 1793, the territorial posgess of the East India Company were without a galnende of British
Laws and regulationd® Whilst many regulations had been adopted, no esettbystem has been created.
This unsatisfactory situation needed to be remediedHarington argued, because it was ‘a primadyessential duty of
every government towards its subjects, that ofiphlsilg and enforcing an equitable system of lavepaed to their actual
condition and circumstances and calculated to ptatem in the secure enjoyment of their rightsure and acquired'’
Again, he recorded that ‘the inhabitantsjohammadarisas well as Hindus, were in possession of their respective
written laws; under which they had acquired propebly descent, purchase, gift and other modes qéisition; and
which, from their religious tenets and prejudidesythad been educated and habituated to regardemedate as sacred.
It was against this background that Warren Hast{hg®effice 1775-77 A.D) as Governor General betgaplace the law
in a more systematic order that would be able tmmenodate both British laws and regulations andegal systems of
Muslims and Hindus. As part of this project, hetiated the translation of a series of legal worksaholars of those

systems particularly the Muslim classtés.

The translation project had been very much cohesisewell as consistent. lvas to provide colonial
administrators and judges with independent knowdealighoth so that they would no longer be dependanitiuftis and
Pandits to interpret them aloffeln addition, the translations would provide théooial administration with an overview
of the legal orders of the conquered; in a sengesidical map that would facilitate their incorgion into the imperial
order, much as cartographical maps had facilitategical occupatiofi: The work on alHidayahwas well known before
its publication. In 1786 Francis Gladwpuablished his Epitome of Mohammedan Lawd translation from the Persian
work Mirat al Muffayil. In the preface Francis Gladwin (1745-1812) exjddhe purpose of his book:
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“(The book) conveys a general idea of Mohammedan & which we are at present but little informédnay
prove acceptable to the public, till such time lasyt shall be favoured with that noble work the Hedig which has been

translated into English by Mr. James Anderson aagt&@in Hamilton, under the immediate patronage of Mastings”.??

An Assessment of the Charles Hamilton’s Approach

In translatingal-Hidayah,the approach of Hamilton has been of an adminigéaifficial as well as of a legal
expert. Being a skilled translator; he has beetifr@and accurate an explanation of the juristidbstance and style.
Charles Hamilton and his associate James Andersosutted the available Persian translatioraleHidayah done by
Mulla Tajudin and Mulla Shariyatullaf.In this context, the choice of theldldayahas the key reference for Islamic Law
was not accidental and was on the advice of theiMusgal experts. Charles Hamilton, who completieel translation of
selected portions oél-Hidayah from the Persian, not the original Arabic textdhgome limitations as well as some

administrative obstacles, however, explains thisisnintroduction to the text:

“ Some learned Mohammedans who were consulted oadtesion, thought it, moreover, unfair that thetiBin
rulers should receive their first impression of tMussulman legislation from a bare recital of exdesp such as

composed Fattawee Allumghegred

The authoritative juristic treatise, Fatawslamgiri was compiled by the scholars of the Subcontinent.
The compilation was in consultation with the schel&om Arabia, Iraq and Central Asia ascertaingdttie Mughal
Emperor Aurangzeb Aalamgir (d.1707A.D). As opingdlie British experts on the law it could not biéized for judicial
purposes as being ‘inadequate’ for the colonialiaghtnation. Charles Hamilton was fully convincdthtal-Hidayahhas
the potential to be utilized for judicial matters heing a well documented and systematic work aisgrudence.
The latter i.eFatawa Alamgiriis somewhat misleadingly named as the text;acisially an attempt to create a systematic
account of Islamic legal principles that underpthieatawas during the Mughal period in the subcenti(1537-1848
A.D). Accordingly; it is a distillation/refinemertf principles Usul) rather than just a series of Fatawass such, this
reflects, rather a different manner in which thegial legal system used Fatawas less in their clssile as the purely
independent opinion of the jurist on a particulacumstance and more as an instrument of genegalrua process of
conversiorf® This collection then was an interesting early rsta legal project, which has some features simitar
codification. However, as Hamilton and the BritisArned from their native informers, the publicat@nstituted merely

evidence of legal norms and would not explain tle¢hod of articulating legal principlé§The Islamic scholars advised

“previous to any further step, a translation shoub@ executed of some work which, by comprehending,
on the same page, tligctum and the principles, might serve at once as an elamy and an instructor; and for this
purpose they recommended al-Hidayah, because béitg) regarded (particularly throughout Hindosteag of canonical

authority, and uniting, in an eminent degree, h# gualities required
As to the translation itself, Hamilton is open ableis approach to the task, explaining the purpose:

“When the English translator came to examine hig taxd compare it with the original Arabic, he fauthat,
except for a number of elucidatory interpolatioasd much unavoidable amplification of style, itg@neral exhibited a
faithful copy, deviating from the sense in but & fastances, in some of which the difference mahaps be justly

attributed to the inaccuracy of the transcribersidain one particular it is avowed and justified thhe Molavees, because
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of an alleged error of the author. Many of the mpt@ations are indeed superfluous, and they sonestiexceed, both in

length and frequency, what could be wish&d”

The mentioned comment by Charles Hamilton perhafisats the first signs of some frustration thaHalayah
is not a codified legal text and also accepts fifiecdties of dealing with a text over which experhave argued the
accuracy of some of its passages over centiftiewever, he seems not to have quite grasped theeson why
Muslim scholars had recommended the text in th& fitace, which was not its exposition of norms tather that it
contained Islamic legal reasoniffgThe book is accurately described by its title aprovides a ‘guide’ through the
complexities of Islamic legal issuds.lt offers not legislation but rather a series ofjaments &l-Dalail) and
interpretations Tashrih) of the sources of Islamic law by eminent scholah® sometimes reach different conclusions on
the same point due to various possibilities of eisig the analog@iyas.® It leaves the final choice of interpretation and
application to the intended reader, the judge er dfficial who is assumed to be an expert in Istajrisprudence.
None the less, at another level Hamilton does wstded the character of the téktinhis account, the rich sources of
Islamic law need to be seen historically. As altebe is keen that the reader will be introduagdhie critical moments in
the development of Islamic lat¥Byintroducingal-Hidayah, he sets the context of Islamic law through a namaif the

Qur’an, the Prophet (S.A.W), the post-Prophetidquband the development of the schools of law:

“It is an extract from a number of the most approwedks of the early writers on jurisprudence, digelsinto
something like the form of a regular treatise...asgesses the singular advantage of combining, thvithauthorities, the

different opinions and explications of the prineigommentators on all disputed poinf§.”

Subsequently, as an expert on Oriental legal toaditCharles Hamilton was fully aware that Hidayah the
leading handbook within the Hanafi School of lawdtbeen written for scholardfama) learned in Islamic law and that
it required an explanatioriTéshrih) that will explore its futuristic socio-legal befiie.?” His introduction, he thought,
would also play a role in helping British judgesdarstand the key selections of the text and theéegbin which they
were writter®® Hamilton accurately provided the chain of authotitat ultimately produced the work, earlier digeahd
commentaries in Hanafi jurisprudenteBeyond Abu Hanifa (d.150 A.H) and the founderstha other Sunni schools,
Hamilton is keen to introduce the reader to thrbenoscholars, Imam Abu Yusuf (187A.H), Imam Mohagahbin Hassan
al-Shayybani (189A.H) and Imam Zufar (192 A.H), &ese he understands that it is difficult to makeseeof the book
unless the reader understands the sources of tslamiand the status of those authorities inteipgeit and their place

within the sphere of the Islamic legal histéfy.

Charles Hamilton explains the administrative antbmial reasons for the selection of the ldidayah The brief
that had been given to colonial officials was tovide ‘some authentic guide for aiding them to adstéer and
superintend over the native judicatuterowever, ‘they discovered a systempiouswithout precision, indecisive as a
criterion (because each author differed from ortiaaticted another), and too voluminous for theimtent of ordinary

study.’He rejects one method of making colonial senséief t

“From these a compendium might indeed have beetraadted but, being a mere compilation, it would édeen
considered rather as aew codethan as a revision of theld, and would not, in the idea of those upon whomvas

intended to operate, have borne the authority obaginal work.”*?
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These and the same other assumptions of the tranalaplified the scope for understanding the leflistourses

and their futuristic legal tendency.
Socio-legal tendencies

As Charles Hamilton’s argues, the selection of aéilidayah was an attempt to ensure that there was an
authoritative text that held a genuinely significpasition in Islamic law and as such, its judi@aplanations will result in
better administration in Indi&. A feature of Hamilton’s preliminary discourse i tistory of the Hanafi School of
jurisprudence and his desire to place the authofithe alHidayahwithin it.* This determination to make the case for its
authority is striking and underlines the sensiyivif the colonial administration to prove not mgrt the colonized elites
but also to the colonial officials that it was innsmand of the legal fieltf. His exposition of the history of the Hanafi
School is thus not merely a display of scholarshipp indeed an attempt to assess the judicial pafehe text!®
Moreover, it aims to give the colonial administraémd judge the confidence that the imperial polreey special access to
local knowledge and the Eastern legécit also illustrates the way in which colonial kriedge claims to be universal
knowledge®® However, Hamilton’s history of the Hanafi Schaoalthough accurate in identifying some of its mairists,
has none of the drama that characterizes his padgages that outline the early phases of IslaanPtbphet’s (S.A.W)
mission, the divisionslKhtilaf) after his passing away and the battles for legitly of the Caliphate and the event of
Karbala® Nevertheless, in order to place his translatiorcontext, it is necessary to reflect that the emecg and

development of the Hanafi School, as with all Istataw, is intimately bound up with empir@.

Having this socio-political background and magnétud the Muslim culture in mind, Charles Hamiltoartslated
the selected portions including family, socio-eamimlaws, Ordinances concerning laws of inheritatoes, and wills so
that a ready reference is available to the judgke.laws concerning the revenue, land, and stoek bkso been related in
major sections oél-Hidayahby the translatot* These was to serve the purpose of administratidhe subcontinent as
well as to grip over the religio- cultural ethosutBstill, this indeed is considered to be theipriglary effort that signifies
the magnitude ofal-Hidayah for socio-legal and administrative purposesStrategically, this was an excellent
politico-judicial attempt to gratify as well as tontrol the local aspirations in the subcontirérin addition to the
translation ofal-Hidayah, Charles Hamilton served as the counselee of tee@overnor General of India, Warren
Hastings from 1773-1777 A.D. But it is an estatdigtiact that Charles Hamilton acquired his faméhadfirst translator

of al-Hidayahin English language and, indeed, this work made Hie identified as an undisputed expert of therdail
legacy™

The legal stature of dlidayah is prolific and well established in all the scroaif Islamic jurisprudence.55
Charles Hamilton translated this treatise into Ehgand added explanatory notes to make an illustrexplanation of its
socio-legal content with administrative potentiélGharles Hamilton’s translation appeared in Britisdia in about 1870
A.D.57 Prior to this translation, a good numberAobic and Persian explanations followed by Urcansiations and
commentaries were added to it in major parts ofMheslim world including Arabia, Egypt and Syria.B8uslim legal
experts, since its compilation wrote extensive avations and subtexts for socio-legal and admatdiste purposes.59
The Persian and Urdu translationBaajim) and commentariesShurub) of al-Hidayah which appeared in Indo-Pak
subcontinent since 13th Century A.D, added glantouits authority.60 Charles Hamilton’s translatiofial-Hidayah

eased the judiciaries to explore and interpret MuBlersonal Law in the modern times.61

| Impact Factor(JCC): 3.7985 - This article can be dowalted fromwww.impactjournals.us




| Charles Hamilton’s Translation of Al-Hidayah A CritickeAssessment in Socio-Legal Context 323

CONCLUSIONS

Al-Hidayahis the crown ofigh literature maintaining its authority in every agéis prolific masterpiece carried
forward a superb legacy and represented a coheserib-legal approach in the field of Islamic jurisgence.
Charles Hamilton, while translating and composimg ¢xplanatory notes exposed the incredible segaticontent oél-
Hidayah This translation, besides serving the colonigirations in Asiatic territories, highlighted theuslim expertise in
understanding, composition, and interpretation loé fegal theory in exigent circumstances. Imam Miani's
methodology of dealing with the legal deductions haen very much cognitive, selective and cohek&hile compiling
al-Hidayah Imam Marghinani maintained standards and the msxif Usul al-Figh (Principles of Islamic Jurisprudence)
and narrated every preference with solid legal aeiag.He believed that the essence of the Islamic jundgnce is
revealed, having its origin in the primary sourogéshe Law, The Quran, and the Sunnah. Keepinghallabove juristic
and socio-legal implications in mind, the boakHidayah has been compiled to ascertain both aspects dbliaei‘ah
firstly, appropriate interpretation of kRigh/ legal deduction and secondly, its possibility pplcation in the exigent
circumstances. In addition to the performancélzddah (Rules and ethics of the Ritualg);Hidayah covers the varied
aspects of the socio-economic, theological and tedajurisprudence required for an efficient socgdvernance.
Imam Marghinani, the author af-Hidayah had a deep insight of almost all the juristic kocompiled before as well as
the ability to envision the future discourses af thlamic legal theory. Imam Marghinani’s approadtile dealing with
the explanation of the principles dfarjin (Juristic Preference), analysis and systematiuraegtation, denotes his

competence in the field of law which is endorsedCtmarles Hamilton throughout the translation anglosiion of the text.
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